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> C@mﬁéﬁ)ﬁtid%judge Friday found that San Jose officers unfairly targeted gay men by
(http://www. mercurynews com/health

fci. &'515%8]'% Joy éIE rlélr%] dercover fvsvé% ﬁ%%félzlg% stings at a men's bathroom in Columbus Park, the

is-caissideinstiont stirhaobeptpstics around the country.

Santa Clara County Superior Court Judge Jose S. Franco concluded that sting operations at
the park during a 17-month period in 2014-15 constituted selective discriminatory /..,—-7’

enforcement in violation of the suspects' equal protection rights. Franco dismissed

misdemeanor charges Friday against six men accused of loitering near a public restroom

with intent to commit a lewd and lascivious or unlawful act.

Police had denied targeting gay men, contending that they
used an undercover male officer to arrest suspects seeking
sex in response to citizens complaints and their own
observations of unlawful activity in the park on Taylor Street

between Highway 87 and Coleman Avenue.

(/portlet/article

thmlZimageDisplay.jsp?content?%&rfﬁgﬁ(ﬁ)oﬁ%}"ﬁﬁgd@&' %%%g? public defender Carlie Ware,

File photo: A judge found that San who argued for dismissal.

Jose officers unfairly targeted gay

men by carrying out undercover " . L. L. .
lewd-conduct stings at a men's The claim that this investigative focus was driven by
bathroom in Columbus Park. (Josie
Lepe/Bay Area News Group
archives)

complaints is minimally supported by the evidence
presented, especially as it relates to the park," the judge
ruled, adding that there was only one documented citizen's complaint during the time
period in question. "Unpopular groups have too often been made to bear the brunt of

discriminatory prosecution or selective enforcement."”

Advertisement The judge's decision comes amid heightened

concern about gay rights after Sunday's mass
shooting of 49 people in Orlando at a gay
bar. But the case predated the Orlando
massacre and there is no evidence that the

judge was influenced by it.

Such stings have drawn criticism elsewhere.

Last month, a Los Angeles County judge

threw out similar charges involving Long
Beach police. Police in Mountain View, San
Leandro and Manhattan Beach have stopped conducting such stings in response to lawsuits

over the tactic.

In San Jose, police suspended the sting operations in late 2015 at the request of prosecutors,
pending the outcome of the six men's cases. Friday, a spokesman would not say whether the
department would resume them under certain circumstances, including if they received a

substantial number of complaints from the public.

Sgt. Enrique Garcia defended the practice, and prosecutor Judith B. Sklar noted that officers
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wesBisotheprdRopdipd that the male officer involved in most of the arrests was the person who
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» Cenpipvedelestickispects, asking such things as, "What are you looking for?" "Do you want to
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is'cwg%'a\sfv %Srtrévﬁ?&se% gl SR I‘Hen suggested that the department find a different way to
police the patk; including by stationing a patrol car or uniformed officers there to deter
illegal activity. The judge noted that the department had received complaints about
prostitution, a man with a gun and narcotics. He also said most of the complaints were about

activity during the day, yet most of the arrests occurred after 8 p.m.

The stings were staffed by officers in the Downtown Services unit, whose mission is to
address quality of life issues. They launched them with the support of the District Attorney's
Office, which designed a pilot "alternative resolution" diversion program, partly in the
interest of public health. Under the program, defendants who completed the program would
have the offense wiped off their record. The men were required to stay away from the park
for six months, perform 40 hours of community service and be tested for HIV and sexually

transmitted diseases. The test results were not shared with prosecutors or the court.

Altogether, 19 men were arrested; at least one case was dismissed for insufficient evidence;

several other defendants completed the diversion program.

One of the six defendants who did not participate in the diversion program, Daniel Bufano,
55, said he is gay but went to the park just to use the bathroom. When the officer

approached him, he said, he turned him down. Yet he was still arrested.
"I'm relieved with the outcome," Bufano said Friday.

But another defendant, John Ferguson, said the bathroom is widely known in the gay
community as a spot to cruise for sex, particularly for married men who do not want to be
seen at a gay bar. He said he went there to meet a sexual partner, though they may have

gone elsewhere to have sex.

Contact Tracey Kaplan at 408-278-3482. Follow her at Twitter.com/tkaplanreport

(http://Twitter.com/tkaplanreport).

3 of7

http://www.mercurynews.com/crime-courts/ci_30029073/judge-dismisses...

http://www.m
% carj,

[crime-
PONTFN /crlme c

POPULAR HOUR NEWS SPORTS BIZ A&E LIFE

Gwen Stefani, Blake Shelton ARE getting married -
Mercury News (http://www.mercurynews.com

[celebrities/ci_30210481/gwen-stefani-blake-
shelton-are-getting-married?source=most_viewed)

Is Olivia Munn to blame for Aaron Rodgers' rift with
brother Jordan and the rest of his family? -
Mercury News (http://www.mercurynews.com
[celebrities/ci_30207524/is-olivia-munn-cause-
aaron-rodgers-rift-jordan?source=most_viewed)

Adele's credit card declined at San Jose's H&M
(http://www.mercurynews.com/celebrities
[ci_30210861/adeles-credit-card-declined-at-san-

joses-h?source=most_viewed)

Adele to Bay Area critics: 'Shut up dude,
(expletive) ... (http://www.mercurynews.com/music
[ci_30202563/adele-bay-area-critics-shut-up-
expletive?source=most_viewed)

Melania Trump's nude photos raise questions: did
she come to the US legally? - Mercury News
(http://www.mercurynews.com/celebrities
[ci_30206917/melania-trumps-nude-photos-raise-

guestions-about-
inconsistencies?source=most_viewed)

» More most-popular entertainment stories
/popular#popularbysection_entertainment

San Jose Local Guide
(http://mylocal.mercurynews.col

Featured Businesses

Pacific Gas and Electric Company
(http://mylocal.mercurynews.com/san-jose-
CAVUtilities/electric-company/Pacific-
Gas-and-Electric-Company-408-282-7509)
Fremont Fremont Festival of the Arts
(http://mylocal.mercurynews.com/fremont-
CA/arts-and-entertainment/festivals/Fremont-
Fremont-Festival-of-the-Arts-510-795-2244)
Keller Williams Bay Area Estates
(http://mylocal.mercurynews.com/los-gatos-
CAJreal-estate/real-estate-agents/Keller-
Williams-Bay-Area-Estates-408-821-3533)
Our Lady Of Fatima Villa
(http://mylocal.mercurynews.com/saratoga-
CA/medical/nursing-facility/Our-Lady-
Of-Fatima-Villa-408-741-2950)

City of Milpitas - Planning
(http://mylocal.mercurynews.com/milpitas-
CA/community/government-office/City-
of-Milpitas-Planning-408-586-3279)

Find San Jose Attractions ‘

Search for a business

Search by keyword or Zip | ‘

8/5/2016 10:18 PM



San Jose: Judge dismisses lewd conduct charges against gay men - Mercu...

(httpgm%verOlér Name Wa'gq calth

econ S 'i:r!ra evs ?’(S)

Ici_302126]8/sacramento-county- se”'oﬁﬁé%%ﬂx Tool

is- C?Hﬁ?ﬁﬁ?ﬁ%éﬂﬁ‘fg‘.”{ﬁﬁhfmﬁgo% Olepehttp://redrec:t.com
/base.php?c=23&
key=5b359f049f79e3a742{886695{55EEKER for-breakfast-its-not-
geo=us&utm_term=248358&
adtitle=You+Don%27t+Need+a+New+Computer%3A+%27 Cause+Your+O&

4 of 7

/?a=163&0¢=278&c=303&
dip=&s1=desktop&s2=whitelist)

This Is The Reason Many
Computers Are Slow.

Big Sur fire: Condors safe for
now, but biologists watch

Why these historic figures
would’ve eaten Chick-fil-A for
breakfast

Inside Chick-fil-A

(http://inside.chick-fil-a.com

as-crazy-as-you-think/)

adid=&cid=&utm_term=248358&

adtitle=You+Don%27t+Need+a+New+Computer%3A+%27 Cause+Your+O)

Ex-Kodak Engineer Becomes
Millionaire After Inventing
Insanely Popular Device
luxhd450.com

(https://luxhd450.com
/ss8/index.php?AFID=103&
SID=OBBDESKTOP)

MORE FROM THE WEB

The 1800's Girl With the Tattooed Face Ancestry
(http://www.ancestry.com/s65618/t32949
/rd.ashx?utm_source=outbrain&
utm_term=248358)

The Worst Crimes Ever Committed By An Athlete
In... Sports Chew (http://sportschew.com/sports-
stars-who-committed-the-worst-crimes
/?v=o0ac18&utm_source=Outbrain&
utm_medium=248358&

Enter Name, Wait 7 Seconds,
Results are Crazy
TruthFinder

(http://tracking.truthfinder.com
/?a=163&0c=278&c=303&
dip=&s1=desktop&
s2=whitelistnew)

To Visit Ever
Your Daily Dish

(http://www.yourdailydish.com
/galleries/places-youre-
not-allowed-to-visit
/?utm_source=Outbrain&
utm_medium=cpc&
utm_term=248358&
utm_content=50672805&

utm_campaign=Outbrain_PVNAV)

YOU MIGHT ALSO LIKE

Stephen Curry helping Kevin Durant figure out
where to... (http://www.mercurynews.com
/warriors/ci_30176684/stephen-curry-helping-

kevin-durant-figure-out-where)

Family of Sacramento man fatally shot by police
file... (http://www.mercurynews.com/ci_30211463
/family-sacramento-man-fatally-shot-by-police-file)

San Jose: Gang members found guilty in stomping

death... (http://www.mercurynews.com/crime-

utm_term=Sports+Stars+Who+Committed+The+Wors{gGtings 80199282 Jjury-finds-2-san-jose-gang-

Now We Know: DNA Test Answers Woman’s
Claim of... Ancestry (http://www.ancestry.com
/s59263/t29706/rd.ashx?utm_source=outbrain&

utm_term=248358)

Bill Clinton Affair with Vice President's
Daughter:... LifeDaily (http://www.lifedaily.com
/19-very-interesting-facts-about-bill-clinton
[#utm_medium=referral&utm_source=outbrain&

utm_term=248358&utm_campaign=0OB-BillClinton)

lllegal wind turbine leaves green energy
entrepreneur... Fox News (http://www.foxnews.com
/politics/2015/10/07 /windmill-lands-green-energy-

entrepreneur-in-clink/?intcmp=sem_outloud)

members-guilty %20-%20%20-%20%20-%20)

Los Gatos woman denied parole in Santa Cruz
Mountains... (http://www.mercurynews.com/crime-
courts/ci_30161134/los-gatos-woman-denied-

parole-santa-cruz-mountains)

Golden State Warriors coach, a Hillary Clinton...
(http://www.mercurynews.con/elections
/ci_30169608/golden-state-warriors-coach-
hillary-clinton-supporter-addresses)

Concord: Former De La Salle QB dies on first day
of U... (http://www.mercurynews.com
/ci_30179986/concord-former-de-la-salle-gb-dies-
during)

19 Places You're Not Allowed

_L_lﬂ]" [l(j. Y

|oasth. mercuryne

- o
DRVALea:  Intep:/fppner MsERYRESYY.COm
hnqd‘hamarea news/ci 30210540

http://www.mercurynews.com/crime-courts/ci_30029073/judge-dismisses...
L RsIRGSS here +

8/5/2016 10:18 PM



San Jose: Judge dismisses lewd conduct charges against gay men - Mercu...  http://www.mercurynews.convcrime-courts/ci_30029073/judge-dismisses...

RBigriiueriied:tfondors safe fanttp://www.outhiain 9o w. mdiaipitas o clist from (http://www. m% Eg%%
- . now, but biologists watch . odesto killed in crash carj,

SIGES Sad Iwhatisliesyubeela-  (http.//www.mercurynews.com ~ [crimes
§0210701 s (htto://www.mercurvnews.com nawielai 200 1A0avearea-news/ci 30210540 PONTRN /crlme d

Cal??&?éﬁ&rﬁ’é&%&ﬁg‘h &i‘? yicpg death of
201&9%91’/_/50urce—oum?g%ffw_sdg%t—Z1 784b)

/health/ci_30212616/sacramento-county-
senior-citizen-is-californias-first-

wesTJgi)%l)&%‘ﬁ&G{.}jcu lars
» Contlvevg Dharmc . Wal mart

(http://wwrw.me
/ci_3021

FREE
is-califol

Save money. Live better.

50f7 8/5/2016 10:18 PM



San Jose: Judge dismisses lewd conduct charges against gay men - Mercu...

Big Sur fire: Condors safe for (D tpginvww.m Hpitas o clist from
> -~ now, but biologists watch odesto killed in crash
ress 4. Recoinmenda. 513021070, e

6 of 7

“ (htto://www.mercurvnews.corort by Newest ~n»4toavearea-news/ci 30210540
California's first Wes ile virus death of

2016 (http //Www.mercurynews.com
/health/ci_30431516fslpanea B ounty-

senior-citizen-is-californias-first-

west"sourcqﬂ l:t.g}?\%a)an * 2 months ago B ]
» cgnt_mug to artittehis makes no sense... If a police officer commits theft they are arrested, even while
(http://www.mengdheniotss filkendtealihg during a drug case. So since it was the officers seeking and
/ci_30212616ssdiaiting poblicusexséiotdsiizbey be arrested and added to the sex offender registry to
is-canfomias-mrgta@t;ﬂ)emb&eﬁﬂdﬂs@,ﬁjf they were: arresting people Who were turning them down? Or

~ v Reply . Share>

Rock Lobster & Westernlowan * 2 months ago ~
That would be no.
~ v « Reply « Share»

Westernlowan ~ Rock Lobster * 2 months ago -
Makes no sense. The police were engaged in illegal activity they claimed
they were trying to arrest others for. There should be no distinction if
everyone else is held to that standard.

A v « Reply « Share»

Rock Lobster & Westernlowan * 2 months ago - N
No. They weren't. Nowhere in the article does it say anything about
ilegal. It says "unfair." While I'm sure it is a fantasy of yours to have
police arrested, it's not going to happen here. Sorry they arrested
your cohorts for getting your jollies in a public restroom, but the
cops aren't going to jail.

A~ v « Reply « Share»

Rock Lobster « 2 months ago -
Why bother? Just tell the people complaining that gays want to have the right to have sex
in the public restrooms at the parks their kids attend. Then tell them which public officials
are backing this movement. Might be a PR nightmare but what the heck...gay dudes gotta
do their thing in public.

A~ v « Reply « Share>

JustCommenting * 2 months ago -
| very much respect the police, but go after the gangs.
1~ v « Reply « Share»

puckkanuck ~ JustCommenting * 2 months ago -

| am a heterosexual male, but | have gay friends who very likely would not want to
go to that park if this public sex thing gets out of control. | also know a lovely gay
couple who have a small child. | am quite sure they would not take their child to this
park. This kind of do-goodism is very misplaced.

A~ v « Reply « Share»

Left Unsaid ¢ 2 months ago -
With all the online opportunities for gays to "poz it up", why are they still cruising public
bathrooms?

A~ v « Reply « Share>

puckkanuck ¢ 2 months ago -
Not sure | understand the basis for the dismissal. | am all in favor of gay rights, but this
does not sound like selective enforcement to me. If a heterosexual couple has sex in
public, | am guessing the cops would be unhappy with that as well.

A v « Reply « Share>

Herman Miller # puckkanuck * 2 months ago -
They didn't set up a special squad to solicit heterosexual men and women for sex.
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